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_ ANDREW J. McBRAYER & AL. vs. JOSEPH HARDIN & AL. 


Injunctions to prevent persons from working a gold mine, to which the plain- 
tiff claims title, are not put upon the same footing with injunctions to stay 

' @xeodtions on judgments at law, where the legal rights of the parties have 
been adjudicated. 

[0 cases of the former class, where it appears, that, if the defendants’ allega- 
tions be true, the injunction can do them no harm, but, if the plaintiffs’ 


allegations be true, he may sustain an irreparable injury, the injunction 
_ should be continued to the hearing, that the facts may be investigated. 


Appeal from the Court of Equity of Cleaveland 
County, at the Fall Term 1849, his Honor Judge Extis 


J. G. Bynum, for the plaintiffs, 
G. W. Bazter and Landere, {or the defendant. 


= 
presiding. 


2 SUPREME COURT 


McBrayer vs. Hardin. 


Pearson, J, The plaintiffs allege, that, in July 1849, 
they leased from the defendant, Joseph Hardin, for the 
term of five years, thence next ensuing, a tract of one 
hundred and fifty acres of land, on which the said Hardin 
then resided, lying on the waters of little Hickory Creek, 
in the County of Cleveland, adjoining the land of the 
widow Hogue, for the purpose of hunting for gold and 
silver mines, and with the right and privilege of working 
all the mines then known on the said land, or that might 
be discovered during the term of the said lease. The 
lease was reduced to writing and executed, and left with 
one Fullenwider for safe keeping, and the defendant, Jo- 
seph Hardin, afterwards got possession of it and refused 
to return it. The bill then states, that, afterwards, the 
defendants, Joseph Harlin, and William McEntire, Jef- 
ferson Hoskins, Edmond Rippy, John Roberts and Dial 
Hardin, under his authority, entered on the land and have 
been working for gold, in despite of the rights and re- 
monstrances of the plaintiff, and have done and are doing 
irreparable damage, by taking off large quantities of 
gold and working the mines in an unskilful manner. The 
prayer is, that the defendants may be enjoined from work- 
ing on the land, included in the lease to the plaintiffs, and 
for an account of the gold collected by the defendants. 

The defendant, Joseph Hardin, answered, but he sub- 
mitted to the decretal order, continuing the injunction 
until the hearing, and his answer was not sent to this 
Court. 

The defendants, McEntire and Hoskins, admit, that, in 
the month of August 1849, with the consent of their co- 
defendant, Joseph Hardin, they worked on the land ins 
cluded in the lease for a short time, and made some seven 
penny weights of gold, each. They aver, that they be- 
lieved, that the said Hardin had full power and authority 
to put them in possession, but being afterwards informed 
by some of the plaintiffs, that they were entitled to all 
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mining privileges under their lease, they quit the land be- 
fore the bill was filed and have not since interferred. 

The defendants, Rippy, Roberts and Dial, positively des 
ny, that they have ever worked for gold on the land, ine 
cluded in the lease made by Joseph Hardin to the plain- 
tiffs. They say it is true, they have been working on 
land, adjoining the land of the said Hardin, but the land, 
on which they bave been working, helongs to the defene 
dant, Roberts, and has been notoriously in his possession 
for more than twenty years,and never did belong to, or was 
in possession of the defendant, Joseph Hardin, and is not 
included in the land leased by the said Hardin to the 
plaintiffs. 

The motion to dissolve the injunction was refused, and 
the injunction was continued until the hearing, from which 
order all of the defendants, except Joseph Hardin, ap- 
pealed. 

As to the defendants, McEntire and Hoskins, they ad- 
mit that they worked a short time under the licence of 
Joseph Hardin, after he had leased to the plaintiffs; but 
they say they had left the land before the bill was filed, 
and have no intention further to interfere. Such being 
the case, the injunction can do them no harm, and at the 
final hearing their liability to account, and their right to 
recover costs, can be investigated and passed on. 

As to the defendants, Rippy, Roberts and Dial, they say 
the land, on which they are at work, is not included in the 
lease to the plaintiffs. It this be true, the injunction does 
not interfere with them and will dothemno harm. If it 
be not true, and they are, in fact, working on the land of 
Joseph Hardin, which he leased to the plaintiffs, then it 
is admitted, that they should be enjoined. If the defen- 
dants tell the truth, the injunction can do them no karm. 
Bat, if the truth is,as averred by the plaintiffs, a disso- 
lution of the injunction would be of serious injury to them. 
Hence it was necessary, under the circumstances, to cone 
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tinue the injunction. By doing so, no harm is done on 
one side, and the chance of doing injury is avoided on the 
other. Injunctions of this kind are not put on the same 
footing with injunctions to stay executions on judgments 
at law, where the lega! rights of the parties have been 
adjudicated. 

This opinion will be certified to the Court below. 

The defendants must pay the costs of this Court. 


Per Curiam. Ordered and decreed accordingly. 


HEIRS AT LAW OF RICHARD LEWIS, DEC’D., EX PARTE 


A decree had been made for a sale of land for partition, the land had been 
sold and the money ordered to be distributed among the tenants in com- 
mon. A portion of the money not haviag been paid out, one of the ten- 
ants petitioned to be re-imbursed out of that portion for certain taxes he 
had paid on the land. Held, that the Court could make no sach order, 
because it would be contrary to the order previously made for distribu- 
tion. 


Appeal from the Court of Equity of Rutherford 
County, at the Fall Term 1549, his Honor Judge Exis 
presiding. 

Richard Lewis died, seized of lands in fee, which de- 
scended to his five children, of whom his daughter, Ma- 
ry, married John McDowell. In May 1840, a suit was 
instituted between the heirs for partition; and a decree 
was made therein for a sale of the land by the Clerk and 


AUGUST TERM. 1850 
Lewis, Ex parte. 


Master for the purpose of partition. The sale was made, 
reported and confirmed, and the master was ordered to 
collect the purchase money; and it was decreed, that 
the costs of the suit should be paid thereout, and that 
one-fifth part of the residue should then be paid to each 
of the parties, as and for his or her share thereof. The 
master collected the money and made various payments 
to the several heirs ; but there remained in the office a 
part of the money, in May 1849. McDowell then fileda 
petition in the cause, setting forth that he had paid taxes 
on the land descended, and the costs of two suits at law 
with third persons in respect to a part of the lands, to 
the amount of $161 19, and that all the other parties re- 
side out of the State ; and praying that the same may be 
held to be a charge or the fund in Court and ordered to 
be paid thereout. It was therefore ordered, that the 
master should make no further distribution of the money, 
and the master was directed to enquire what sum was 
due to McDowell in the premises. He reported, the sum 
claimed as above, and in November 1849, the report was 
confirmed, and an order made for payment out of the fand 
in Court, from which an appeal was allowed tothe other 
side. 


N. W. Woodfin, for the plaintiff. 
J. Baxter, for the defendants. 


Rurrin, C. J. The demand is not for costs or expendi- 
tures in the partition suit, in which case it ought to be 
satisfied under the original decree. But it is for other ad- 
vances, made by one of the tenants, on account of the es- 
tate held in common; and there is no doubt, that, for 
such advances, he has a just claim against his co-tenants, 
and, also, that in equity he might have looked to the es- 
tate for his indemnity, if duly asked for, in apt time.— 
That might have been done in the bill for partition, and 
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the claim would have been provided for, either out of 
the profits of the estate or the proceeds of the sale; or 
probably, the party might have moved for an enquiry and 
gone before the master, at any time before the fund had 
been disposed of by the Court. But, as the case stood 
when the petition was filed, the fund was beyond the reach 
ofthe party—at least, in this method of proceeding. The 
estate was no longer in common, but had been divided 
and allotted in severalty.or, which is the same thing, it 
had been sold and the proceeds divided or ordered to be 
distributed in certain proportions and ascertained sums. 
This demand was not, then, against a common fund, but 
against the respective tenants in common for theirgeveral 
shares; and. of course, it no more attached upon this fund, 
than any other debt of one or more of the persons, who 
are the heirs. It was argued, that, as a portion of the 
money has not actually been distributed, but remains in 
the office, the Court may properly lay hold of it, for the 
satisfaction of this one of the formerco-tenants But the 
objection seems to be decisive, that it cannot be done, 
without flying in the face of the decree hitherto made; 
and, indeed, the first step taken on the petition, and un- 
avoidably taken, was to order the master to violate that 
decree, by not making the distribution and payments 
therein directed. The first decree was thus left in fall 
force, and, at the same time, it was contradicted and to 
he disobeyed by the order of the Court—which is not al- 
lowable. It could be put out of the way only by revers- 
_ing it upon a proper proceeding, which is not attempted 
here. Indeed, there is no ground for reversing it, since 
the matters. now brought forward, were not then pre- 
sented to the Court, and most of the claim is, in fact, for 
payments made since the decree. Under those circum- 
stances, the Court cannot arrest the execution of the de- 
cree, or otherwise interfere in that cause between the 
parties, and the order appealed from was consequently 
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erroneous, and it must be so certified. The petitioner, 
McDowell, must pay the costs in this Court. 


Per Curiam. Ordered and decreed accordingly. 


ENOCH H. CUNNINGHAM vs. WILLIAM W. DAVIS. 


A mortgagor, who has not paid the amount of the money loaned on the 
mortgage and admitted to be due, nor brought it into Court, cannot enjoin 
the mortgagee from collecting the amount due, nor from recovering in 
ejectment the mortgaged premises, although the plaintiff alleges that the 
contract was usurious. 


Appeal from the Court of Equity of Buncombe County, 
at the Spring Term 1850, His Honor Judge Catpwett. 
presiding. 


N. W. Woodfin and J. W. Woodfin, for the plaintiff. 
J. Baxter, for the defendant. 


Pearson, J. The case made by the bill is, that the 
plaintiff borrowed from the defendant the sum of $1000, 
for which he was to pay 10 per cent. annually by way of — 
interest, and, to cover this usurious transaction, the title 
to certain lands which the plaintiff had bought, but had 
not paid for, was conveyed to the defendant; and the 
parties entered into a covenant, that the plaintiff was to 
lease the land, from year to year as long as he saw pro- 
per, atthe annual rent of $100, and was to have the fee 
simple, whenever he paid the sum of $1000, together with 
the rent. The plaintiff paid the agreed sum for some 
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five or six years, when he failed to pay, and the defen- 
dant brought suit and recovered judgment for $233, the 
rent for two years and a third: and also brought an ac- 
tion of ejectment, upon which he has judgment, and he 
is about to sue out execution upon both the judgment for 
the $233 and the judgment in ejectment. The prayer is 
for an account, and for a conveyance in fee, upon the 
payment of the sum of $1000 and six per cent. interest, 
deducting the sums already paid, and for an injunetion, 
restraining the defendant from issuing exccution, both 
upon the judgment for the $233, and upon the judgment 
jn ejectment. 

The defendant denies the case made by the bill, and 
avers, that the plaintiff, having bought the land and be- 
ing unable to pay for it, he took it off of his hands, and 
advanced $1000, and took the title to himself as a pur. 
chaser, and agreed to lease the land to the plaintiff, at 
the annual rent of $100, and to make a title in fee tohim 
at any time, when he paid the $1000, together with the 
said annual rent of $100 for the time he was in posses- 
sion ; and he declares a readiness still to convey the land 

‘to the plaintiff, upon the terms aforesaid. 

It is unnecessary to consider the answer ; for we think 
that, aceozding to the plaintiff’s own allegations, there is 
no error in the decretal order of the Court below, by 
which the injunction was dissolved. The plaintiff, by his 
own shewing, is a mortgagor, iz arrear some six or seven 
hundred dollars, after allowing all credits; and there is 
no ground, on which he can enjoin the collection of the 
judgment for the $233, or refuse to give up possession to 
the mortgagee, as he has not paid the balance of the mo- 

ney admitted to be due, nor brought it into Court. 
This opinion will be certified to the Court belew, and 
the plaintiff must pay the costs of this Court. 


Per Curiam. Ordered and decreed accordingly. 
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SAMUEL MEADOWS ws. SAMUEL SMITH. 


The plaintiff was a poor, ignorant old man, who had never had a law-suit in 
his life. He was arrested on a groundless charge of conspiracy at a late 
hour of the night, and having his fears excited by the falsehood and arti- 
fice of the defendant’s agent, for the purpose of being released, executed 
a note foracertain sum. Held, that this note was procured from him 
by fraud and duress, and that he was entitled in Equity to have it can- 
celled. 

It is as much against conscience, to attempt to avail one's self of the iniqui- 
ty of an agent, after it is known, as if there had been preconcert. 

The case of Heath v. Cobb, 2 Dev. Eq. 191, cited and approved. 


Appeal from the Court of Equity of Buncombe Coun- 


ty, at the Extra Term in July 1850. 


Gaither, for the plaintiff, submitted the following aus 
thorities : 

Torley v. Jasper, 2 Hay. 583; Moore v. Hylton, 1 Dev. 
Eq. 429; Heath v. Cobb, 2 Dev. Eq. 187. 

J. W. Woodfin, for the defendant. 


Pearson, J. The plaintiff alleges, that he is a poor, 
ignorant old man, seventy-five years of age, and he never 
had a law suit before in his life. In January 1848, the 
defendant issued a writ against him and his son and one 
Davis, in case for conspiracy, laying the damage at $500. 
The officer, one Wells, came to his house about midnight 
and arrested him; and, after exciting his fears by telling 
him, that the lawyer, who issued the writ, said he would 
do well to compromise by giving his note for $300, and 
by telling him, that, if it went to Court, the State would 
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take it up and ruin him, and, for the second offence, would 
hang him, advised him, as a friend, that he had better go 
to the house of the defendant and settle, and said he thought 
he could get hin off for $100. After being in custody 
until morning, he concluded to go to the defendant and 
buy his peace. The officer took him to the defendant’s 
house, some twelve miles distant. He was not at home, 
and the plaintiff, after remaining under arrest all day, 
his alarm and apprehension being increased by the com- 
bined artifice of the wife of the defendant and the officer, 
agreed, if he could be discharged, to execute a note to 
the defendant for one hundred dollars, and pay the officer 
thirteen dollars, which was accordingly done, and he was 
liberated. The plaintiff further alleges, that the defen- 
dant had no cause of action against him whatever; that 
the alleged ground of complaint was, that his son, who 
had been summoned as a witness, in the case of the State 
for Farmer § wife and others against one McLure, on 
his bond as Clerk and Master, had failed to attend at 
October Term 1845, in consequence of which the case 
was continued; and the charge was, that his son had 
staid away, by a conspiracy between the plaintiff, his 
son and Davis. The plaintiff admits, that his son did not 
attend at that term; but avers that he attended before 
and afterwards, and his testimony was in no wise mate- 
rial, and he was subsequently discharged by the defen- 
dant from attendance, and the case was decided by arbi- 
trators, before whom his son was not examined. 

The plaintiff further alleges, that he had no agency in 
keeping his son from attending Court, and no wish to do 
so; that he had no interest, connexion or concern with 
the suit, and knew not that the defendant had any ; that 
the defendant was not a party of record, and the plain. 

tiff had no knowledge nor belief that he was beneficially 
interested. The plaintiff avers, that, one year after he 
he had recovered before the arbitrators, the defendant is- 
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sued the writ, without cause and for the mere purpose of 
taking advantage of him, and had, by the falsehood and 
artifice of his agent and co adjutor, the officer who served 
the writ, taken advantage of his ignorance and fears, 
and extorted from him the note of $100, upon which the 
defendant has since taken judgment and is about to issue 
execution. The prayer is for a perpetual injunction. 
The defendant denies that there was any concert be- 
tween him and the officer, to take advantage of the plain- 
tiff and extort the note from him. He says, that, believ- 
ing the plaintiff had entered into a conspiracy to keep his 
son from attending Court, whereby he was greatly in- 
jured, he directed his attorney to issue the writ, left home 
and did not return, until after the case was compromised 
and the note executed, when he received it and intended 
to collect it. Hedoes not state ihe grounds of his belief 
as to the alleged conspiracy, nor aver the materiality of 
the testimony of the plaintiff’s son, nor assign any mo- 
tive why he should wish him not to attend, and gives no 
color to the charge of conspiracy ; nor does he show any 
damage, except he thinks he had to pay the costs of the 
term fora continuance. He admits, however, that it 
does not so appear on the record, and he admits he re- 
covered before the arbitrators, without the testimony of 
the plaintiff’s son ; but he says, that, though not a party 
of record, he was beneficially interested : and complains, 
that the award was only for $175, when more was due, 
but he does not aver that the result would have been dif- 
ferent, if the plaintiff’s son had been examined, or that he 
desired to examine him. He says, “that as to the age 
and ignorance of the plaintiff, your respondent knows but 
little, and as to his poverty, that is immaterial” “He 
believes his wife and son and brother compromised the 
case in his absence, because she was desirous of keeping 
your respondent out of litigation.” He does not believe 
that they resorted to any artifice or fraud to alarm the 
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plaintiff, who compromised willingly, not because he was 
in fear, but because he knew himself to be guilty. He 
further says the officer was not authorized to act as his 
friend in effecting the compromise, “ nor was he author- 
ized, by any undue or false and extravagant language, to 
endeavor tocoerce the plaintiff into a compromise. What- 
ever of nonsensical, false or other matter the said deputy 
sheriff conveyed to the plaintiff, your respondent claims 
that he is in no wise responsible for, even if the. facts 
were true; and that the officer was barely authorized 
to make known to the defendants in that suit the terms, 
upon which they could have the suit compromised: for 
this defendant, so far from combining with the officer, 
was not even friendly towards himand had no confidence 
in him. At what hour of the night or day, the deputy 
sheriff served the writ, your respondent is ignorant.” 

In the language of the Court in the case of Heath v. 
Cobb, 2 Dev. Eq. 191, the plaintiff * was under duress, 
in the eye of a Court of Equity. He was not in a condi: 
tion to be dealt with; he could not and did not stand on 
his rights.” No one can believe that the plaintiff execu- 
ted the note for the purpose of making compensation for 
an injury done to the defendant. On the contrary, every 
one, who hears the bill and answer read over, is con: 
vinced that he executed it to relieve himself from the 
state of alarm and embarrassment, in which he was ine 
volved. 

The equity of the bill rests upon three allegations — 
The plaintiff was a poor, ignorant, old man, who had 
never had a law suit in his life. The defendant, without 
probable cause, issued a writ against him for a conspira- 
cy—damages $500. The plaintiff, being arrested and 
having his fears excited by the falsehood and artifice of 
the defendant’s agent, executed the note to relieve himself. 

The answer does not meet this equity. “As to the age 
and ignorance of the plaintiff, your repondent knows but 
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little ;” and “his poverty is immaterial” Can this be 
ealled a full and fair answer to the first allegation? 

He says, he honestly believed, the plaintiff was guilty 
of a conspiracy ; but he sets out no ground for his belief, 
and leaves the mind at a loss, even to conjecture, why he 
should have taken up such anidea. A witness, in an un- 
important suit upon the bond of a Clerk and Master, fails 
to attend at one term, having attended punctually before 
and after, until discharged. The plaintiff, his father, has 
no interest or concern in the case, nor did he know that 
the defendant had ; and this forms the basis of a grave 
charge of conspiracy ! 

As to the third allegation, the defendant says, “he is 
ignorant at what hour of the night or day, the defendant 
made the arrest ;” but he positively denies, that he was 
authorized to coerce a compromise, by exciting the fears 
of the plaintiff, and claims not to be responsible, if such 
was the fact. The officer was the agent of the defendant 
in executing the writ, and it is admitted, that he was an- 
thorized to make knewn to the plaintiff the terms, upon 
whieh the suit could be compromised, Such being the 
case, it was as little as the defendant could have done, to 
make enquiry as to the truth of the allegations, made in 
respect to the conduct ef his agent, before he adopted his 
act, by receiving the note and attempting to collect it, 
and, especially, before he swore to his answer, and then 
to have stated his belief. His neglect to doso raises an 
inference against him. In fact, he admits the allegation, 
but claims not to be responsible for the unauthorized acts 
of the officer. Upon this point of morals, the defendant 
is clearly in error. It is as much against conscience to 
attempt to avail one’s self of the iniquity of an agent, af- 
ter it is known, as if there had been pre-concert. There 
is but a slight shade of distinction between the guilt of 
one, who receives goods, knowing them to be stolen, and 
of him, who procures the theft to be committed. We 
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think the answer is unfair and evasive. It was error to 
dissolve the injunction, and it ought to have been con- 
tinued unti) the hearing, because the equity of the bill is 
not met. 

Perhaps, when the cause is heard, the proof may shew 
that the defendant had good cause of action. If so, it 
may be proper to adopt the course taken in Heath v. Cobb, 
and, instead of making the injunction perpetual, the Court 
may be induced to hold up the judgment, as a security for 
any damages the defendant may be able to recover in an 
action at law ; and, to this end, to remove the impedi- 
ments to such action, growing out of the compromise and 
the Statute of Limitations. But we presume it will re- 
quire a strong case to justify such a course, when the 
damage is trifling, and “the play is not worth the candle.” 
It is clear that the defendant cannot conscientiously touch 
one cent of the plaintiff’s money, until he has established 
his damages by an action at law. And we cannot help 
feeling, that the conduct of the plaintiff’s wife, in her 
laudable wish “to keep him out of litigation,” would have 
been more praiseworthy, if she had let the old man go 
home, without giving his note. 

This opinion will be certified to the Court below, and 
the defendant will pay the costs of this Court. 


Per Curiam. Ordered and decreed accordingly. 
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A deed, absolute on its face, may be converted intoa mere security for mon- 
ey lent, by an allegation that such was the intention, and that the condi- 
tion was omitted by mistake or surprize, or by the fraud or oppression of 
the party, who procured its execution, provided the allegation is clearly 
established by parol evidence of admissions and declarations of the party, 


aided and confirmed by facts and ¢ircumstances. 

Where, in a case of that kind, the admissions of the party were proved, 
and his answer to a bill filed against him was unfair and equivocal, and 
where it was also proved that the sam paid was grossly inadequate as a 
consideration for an absolute sale—that the plaintiff was in need of money, 
and was in the power of the defendant, who held executions against him 


'—and that the plaintiff retained possession for some short time, made a 
contract to sell the land and put a tenant in possession to hold for him, 
who did so, until the defendant expelled him; Held, that under these 
circumstances the deed should be held merely aga security for the money 


actually advanced. 


Cause removed from the Court of Equity of Macon 
County, at the Spring Term 1850. 


N. W. Woodfin, for the plaintiff. 
J. Baxter, for the defendants. 


Pearson, J. The plaintiff bought a tract of land from 
one Allen, and paid for it, with the exception of the last 
instalment, for which the defendant, William, who was a 
constable, took judgment and held an execution. He also 
had other executions against the plaintiff, amounting in 
all to $91. In October 1839, the defendant, William, at 
the request of the plaintiff, advanced the $91 and dis- 
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charged the executions, and the plaintiff executed to him 
a deed for the land. The deed is in the usual form, the 
consideration expressed is $300, and it was acknowledged 
by the plaintiff and registered in June 1841. The plain- 
tiff continued in possession for a short time after the exe- 
cution of the deed, when he contracted to sell the land to 
one Jackson for the price of $400, and put one Buchanan 
ir possession, to hold for him until it waz convenient for 
Jackson to move to the land. In about ten days thereaf- 
ter, the defendants expelled Buchanan, and took posses- 
sion without the consent of the plaintiff, and have held 
posession ever since. The defendant, William, after- 
wards refused to let Jackson into possession ; in conse- 
quence of which his contract of purchase made with the 
plaintiff was not carried into effect; and the defendant, 
William, executed a deed to his son, the other defendant. 

The plaintiff alleges, that, being hard pressed for money 
to pay off the executions, held by the defendant, William, 
he applied to him for a loan of the sum required for that 
purpose, and he agreed to advance the money, provided 
the plaintiff would execute to him an absolute deed for 
the land, with the understanding that it was to be a mere 


_security for the money, which was to be repaid with ine 


terest, as soon as the plaintiff could effect a sale, when 
the deed was to be cancelled: that, accordingly, an ab- 
solute deed was executed, and the defendant advanced 
the sum of $91, with which the executions were satisfied; 
and that the plaintiff soon afterwards contracted to sell 
the land to Jackson for $400, of which $100 was to be 
paid in the Spring of 1840, and out of which the plaintiff 
intended to repay the $91 and interest; but the trade 
with Jackson was defeated, in consequence of the defen- 
dants’ taking forcible possession and refusing to allow 
the title to be made to Jackson, whereby it was put out of 
the plaintiff ’s power to repay the $91. The plaintiff fur- 
ther alleges, that the insertion of $300, as the considera- 
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tion, and the omission to insert the condition as to the 
right of redemption, was a contrivance on the part of the 
defendant, William, to oppress the plaintiff, who was in 
his power, and to defraud him out of the land; and that 
the deed of the defendant William to his son, the other 
defendant, was made without consideration, and with 
notice, and intent to hinder the plaintiff’s remedy. 

The prayer is to redeem and for an account of rents 
and profits. 

The defendant, William, denies that the deed was in- 
tended as a mere security for the $91, or that there was 
any fraud in omitting to insert the alleged condition, and 
alleges that he purchased “ bona fide ;” but he does not 
allege positively, that he purchased for the price of $300, 
His allegation is, “ that he has long ago paid to the plain- 
tiff the sum of $300, including the payments made at the 
request of the plaintiff, by the extinguishment of various 
judgments and executions, which were due and owing by 
the plaintiff, the last of which payments was $100 paid 
in cash by him to the plaintiff, upon the receipt of which 
he expressed himself fully satisfied.” 

The defendant, Peter, denies notice of the plaintiff's 
claim, but does not allege that he paid any consideration 
to his father. 

It is settled, that a deed, absolute on its face, may be 
converted into a mere security for money lent, by an al- 
legation that such was the intention, and that the condi- 
tion was omitted by mistake or surprise, or by the fraud 
and oppression of the party, who procured its execution : 
provided the allegation is clearly established by parol 
evidence of the admissions and declarations of the party, 
aided and confirmed by facts and circumstances. 

We think the plaintiff has made out his allegation in 
the manner required. Many witnesses prove admissions 
and declarations of the defendant, William, at different 
times, that the deed was intended as a security for the 
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$91, advanced to discharge the executions, and that he 
gave as a reason for not having the deed registered at an 
earlier day, that the plaintiff was to have back his land 
and the deed was to be cancelled, provided the money 
and interest were repaid in silver: but he insisted that 
the plaintiff had forfeited his right, by failing to pay at 
the time and in the manner agreed on. Sothe parol ev- 
idence is plenary, and, in fact, the only question made 
upon the argument was, as to the facts and circumstances, 
which the rule requires to support this evidence. 

We think that part of the rule has also been fully met. 

The defendant does not venture to allege positively, 
that he purchased at the price of 8300, but answers in an 
unfair and equivocating manner. 

The land was worth $400 ; and $91, the sum advanced 
and which is proven to have been paid, was grossly in- 
adequate, as a consideration for an absolute sale. 

The plaintiff was in need of money, and was in the 
power of the defendant, who held executions against him. 

The plaintiff retained possession for some short time, 
made a contract to sell to Jackson, and put a tenant in 
possession to hold for him, who did so, until the defendants 
expelled him; which gives a complexion to the case, very 
different from what it would have been, if they had been 
let in by the consent of the plaintiff. 

These four facts are inconsistent with the idea of an 
absolute purchase, and tend strongly to support the alle- 
gation, which is established by the parol evidence, that 
the deed was intended merely as a security, and that the 
defendant fraudulently and oppressively insisted, as a 
condition for lending the money, that the deed should be 
absolute on its face, which was “yielded to by a necessi- 
tous man.” 

On the other hand, the defendant has examined the two 
subscribing witnesses. One of them, his son, of bad 
character, swears that he witnessed the deed and’ saw 
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the purchase money paid—he does not say what sam and 
speaks in the most general terms. The other says, he 
drew the deed, became a subscribing witness, and saw 
between seventy five and one hundred dollars paid. Ia 
answer to a leading question put by the defendants, he 
says he understoud it was for the last payment for the 
land. He does not say what was the price given for the 
land; whether the terms of the contract were stated over 
to him; why $300 was inserted as the consideration, or: 
who asked him to draw the deed; and leaves it uncertain, 
whether the money he saw paid was not the last pay- 
ment to Allen, from whom the plaintiff had purchased it 
and to whom all but the last instalment had been paid.— 
This isthe only way, in which his testimony can be re- 
conciled with repeated admissions, afterwards made by 
the defendant, William, at different times and to different 
witnesses. Another witness of the defendants says, he 
does not thick the land is worth more than $150. This 
is inconsistent with the allegation, that the defendant had 
paid $300 for it, and this witness is also a man of bad 
character, and is contradicted by two witnesses, who fix 
the value at $400. ‘The circumstance, that $300 is in- 
serted in the deed us the consideration, entirely unex 
plained, as it is, by the person who drew the deed, has no 
weight. It may have been inserted, because it was the 
price given by the plaintiff to Allen. At all events, as 
the deed was to be an absolute one on its face, the cone 
sideration made no difference, in absence of all proof, 
that more than $91 was paid; especially as ‘the various 
judgments and executions due and owing by the plaintiff,” 
which are alleged to have been paid, in addition to the 
$100 in cash. so as to make the sum of $300, are not pros 
duced nor accounted for, except the admitted amount of 
$91 So the circumstance, that the deed was acknowl- 
edged by the plaintiff in 1841, can, of itself, have no in- 
fluence, for, if the plaintiff had not acknowledged it, there 
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were two subscribing witnesses, either of whom could 
have proven its execution; and there is no allegation of 
a subsequent arrangement, by which the original mort- 
gage was changed into an absolute sale, and no proof 
tending to shew that such was the fact. 

So the circumstanee, that no bond was given for the 
$91, has no weight. There isa marked distinction be- 
tween landed security of ample value, so as to make the 
debt safe at all times, and a bond security upon personal. 
property, which may perish—when the absence of a bond 
has a tendency to rebut the ideaofaloan. The only cir- 
cumstance, which operates against the plaintiff, is his 
neglect to sue for six years after the defendant had taken 
possession. This does not, however, raise a presumption 
of an abandonment of his claim, and, we think, it is suffi- 
ciently accounted for by the fact, that the defendants had, 
by their own act, put it out of the power of the plaintiff 
to effect a sale of the land, and make a tender of the mo- 
ney lent. 

As to the defendant, Peter Stalcup, he is a volunteer, 
and the question of notice has no bearing. 

It must be declared, that the deed was intended as a 
security for the payment of $91 and interest, advanced 
by the defendant, William Stalcup, for the use of the 
plaintiff, and that the omission to insert the condition in 
the deed was caused by the fraud and oppression of the 
said defendant, and the plaintiff must have a decree to 
redeem, and for an account of the rents and profits, while 
the defendants have been in possession, and the defendants 


must pay the costs. 
Per Curiam. Decreed accordingly. 
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ROBERT MURRAY § WIFE we. ELISHA KING. 


Equity never gives relief upon an executed contract, except en the ground 
of accident, mistake or fraud. 

Where the feme plaintiff had conveyed her estate in dower to the defendant 
and he had covenanted, in consideration thereof, to support her, Held* 
that, if he failed to do so, she could not set aside the whole contract, but 
must resort to her remedy at law for damages. 


Cause removed from the Court of Equity of Buncombe 
County, at the Spring Term 1850. 


N. W. Woodfin and J. W. Woodfin, for the plaintiffs, 
J. Baxter, for the defendant. 


Nasu, J. The bill charges, that, in the month of Feb- 
ruary 1842, the plaintiff, Susannah, then the widow of 
her former husband, David McCarson, and then being in 
bad health, and the defendant, entered into a contract, in 
writing and under seal, whereby she sold and conveyed 
to the said King all her right, title and interest in and to 
her right of dower in the land of her deceased husband ; 
in consideration whereof the said King agreed to find the 
said Susannah McCarson “her board in his house, as long 
as she lived, and make her comfortable, as is convenient,” 
&c.; that the plaintiff continued to live with the defen- 
dant, who had married her daughter, until the succeede 
ing fall, when, in consequence of his failing to provide 
her with the comforts of life, and becoming irritant and 
petulant, she left him and went to live with her mother, 
after whose death she returned to the defendant's house, 


19. 
| 
J 
— 


SUPREME COURT. 


Murray vs. King. 


lived with him a few weeks and finally left him and went 
to live with another daughter, and “intermarried with the 
other plaintiff, Robert Murray.” The bill charges that 
the defendant has refused and still doth refuse to support 
the plaintiff, Susannah, or to do any thing for her, and 
prays that the contract may be rescinded, and the defen. 
dant be decreed to account for the rents and profits of the 
land, since she left him- 

The answer admits the due execution of the deed, as 
set forth in the complainants bill and the intermarriage of 
the plaintiff—denies that the defendant ever treated the 
said Susannah unkindly, or ever failed to make comfor- 
table provision for her, as stipulated between them, and 
avers that he is still ready and willing to comply with 
his contract, and submits whether any equity is charged 
in the bill. 

Replication was taken to the answer, and, the cause, 
being set for hearing, was transmitted to this Court. 

The plaintiff seeks to set aside an executed contract. 
This equity never does, but upon the ground of accident, 
mistake or fraud. 1 Story’s Eq. Juris. secs. 161 and 439, 
and the cases there cited. Here relief is asked for upon 
_ neither of those grounds. It is not pretended, that the 

contract is different from what the plaintiff intended it 
should be—nothing is omitted which she wished inserted 
—nothing inserted which she did not intend should be.— 
Nor is it alleged, that any fraud was perpetrated on her 
in making the contract. But the true secret is revealed. 
At the time she made the agreement, she was in bad 
health and did not expect to livelong. She subsequently 
recovered her health, so far that she again entered into 
the marriage state. All thisisset forth in the bill The 
contract is an executed one. The plaintiff, Mrs. Murray, 
conveyed to the defendant, who had married her daugh- 
ter, her right to the land allotted to her, as her dower in 
the land of her fermer husband; and the defendant. in 
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consideration thereof covenanted, that he would find her 
board in his house, as long as she, the said Susannah Mo- 
Carson, should live, and to make her as comfortable as is 
convenient.” The plaintiff alleges, that the defendant 
has broken his contract. If so, a Court of common law 
is fally competent to give her redress in damages. That 
is the proper course to pursue. For it is a principle in 
Equity, that, whenever the party complaining can be 
fally compensated in damages and there is a perfect 
remedy at law, a Court of Equity will not entertain juris- 
one of 


Curiam. Bill dismissed 


WILLIAM D. JONES os. WILLIAM H. GORMAN. 


Cause removed from the Court ot of Bancombe 
County, at the Spring Term 1850. 


J. W. Woodfin, for the plaintiff. 
N. W. Woodfin, for the defendant. 


Nasx, J. To the bill filed in this case the defendant 
has demurred, for want of equity apparent on its face-— 
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The plaintiff and defendant were partners in the purehase 
and sale of live stock. In the course of their dealing, the 
former became indebted to the latter, who was also his 
surety at bank. To secure the debt due to the defendant 
and also te secure him against loss on the bank debt, a 
eonveyance was made by the plaintiff to one Simon 
Overby, in trust, of a valuable tract of land. The debt 
to the defendant was four hundred dollars, and that due 
to the bank three hundred and thirty, and the land con- 
veyed, according to the bill, was worth from two thousand 
to twenty-five hundred dollars. The plaintiff, at the time 
the deed of trust was made, was largely indebted to other 
creditors. The money due tothe defendant was not paid 
at the time specified in the deed, and the trustee, at his 
instanee, proceeded to advertise and sell the land, when the 
defendant purchased at the price of three hundred and 
eleven dollars. Other creditors of the plaintiff reduced 
their claims to jadgments, and threatened to levy their 
executions on the land and have it sokd. To secure it 
against these executions, it was agreed between the plain- 
tiff and the defendant, that the former should make to the 
latter a direet and absolute deed of conveyance ; and, to 
give color to the transaction, that he should at the same 
time execute a bond, payable to the defendant, for six 
hundred dollars. Ali this was done, and a conveyance 
and bond executed, dated the 10th of October 1845. The 
bill alleges that both these instruments were without any 
onsideration, and that the latter was immediately re-, 
turned to the plaintif The plaistiff asks, that the defen- 
dant shall, by a deeree of this Court, be deelared a trus- 
tee for him of the land, that an aseount may be teken of 
the rents and prefits, while in his possession, and of what 
is due from the plaintiff, and, upon his making payment 
-phereof,that the defendant anay be decreed to reconvey. 
_ . kt is difficult to conceive a case more completely within 
the operation of the Statute of Frauds. In all its features 
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it is precisely such a transaction, as the statute of frauds 
was made to provide against. The conveyance of 1845 
was made by the parties, with the avowed purpose of 
protecting the land against the plaintiff’s creditors. The 
whole transaction, as set forth in the bill, so far as the 
conveyance of the land is concerned, is an unblushing at- 
tempt, on the part of the plaintiff and the defendant, to 
defraud the creditors of the former out of their just claims. 
The statute, however, while it declares such a convey- 
ance fraudulent and void, as to the grantor’s creditors, at 
the same time pronounces it good and valid between the 
parties This policy is adopted as most likely to put a 
stop to such frauds. It was thought that no man of com- 
mon prudence would repose such confidence iu an indj- 
vidual, who would be guilty of joining in such a nefarious 
transaction, if he did not know he must bide the conse- 
quence, and see his guilty partner enjoy the fruit of their 
joint wickedness. Between such parties Equity will not 
intetfere, but leave them where they have placed them- 
selves. Here both parties are in pari delicto. Story's 
Eq. Jur. sec. 695. 


Pgr Curiam. Demurrer sustained and bill dismissed 
with costs, 
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THOMAS 8. DEAVER vs. JOSEPH ELLER & AL 


A Court of Equity will restrain, by injunction, the assignor of an equitable 
claim from dismissing a suit at law, brought by the assignee in the name 
of the assignor. 

It has been repeatedly decided, that, on a motion to dissolve an injunction, 
it must appear that the answer fully meets the plaintiff's Equity—it must 
not be deficient in frankness, candor or precision, nor must it be illasory- 

The cases of Little v. Marsh, 2 Ire. Eq. 18, and Miller v. Washburn, 3 Ire’ 


‘Eq. 161, cited and approved. 


Appeal from the Court of Equity of Bapestite County, 
at the Special Term in July 1850. 


N. W. Woodfin, for the plaintiff. 
' J. W. Woodfin, tor the defendant. 


Nasu, J. The defendant, Eller, was indebted to the 
defendant, Hamilton, who held his notes for the amount 
due, payable at different times. Among them was one 
for one hundred and fifty dollars, payable on a particular 
day, at the house of Eller,in property. This note was, 
for valuable consideration, transferred by Hamilton to the 
plaintiff, who attended at the time and place designated, 
to receive payment, The bill alleges, that, after the 
transfer of the note, the plaintiff informed Eller of the 
fact, who promised to pay it, and that, when he attended 
to receive the property, in discharge of it, horses and an 
old cow were offered him, which he refused to receive, 
they being entirely worthless. The bill then alleges, that 
he brought suit on the note in the Superior Court of Law 
of Buncombe County against Eller, and, upon the trial, the 
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defendant was allowed to shew any payments he had 
made to Hamilton, and did prove one for forty dollars, 
and a verdict was rendered for the plaintiff for the sum 
remaining due upon the note. An appeal was taken by 
the defendant to the Supreme Court, where the cause is 
pending; and the defendant, Hamilton, acting in con- 
cert with the defendant, Eller, with a view to defeat 
the action and defraud the plaintiff of his just rights, has 
instracted an attorney of the Court to dismiss the suit.— 
The prayer is, that the defendants and all other persons, 
acting under them, may be enjoined from dismissing the 
said suit or interfering therewith. It avers the entire 
insolvency of Hamilton. 

‘The answer of Hamilton admits his insolvency, and the 
transfer of the note in controversy to the plaintiff—but 
alleges, that, after Eller, the maker, had executed it, he, 
Hamilton, had agreed, that it might be discharged by 
Eller’s taking up debts, duc by him to other persons ; and 
that he communicated this fact to the plaintiff at the 
time of the transfer, and it was agreed between them 
that Eller might still so discharge it, and if, upon being 
informed of the transfer, he, Eller, should object to it, the 
trade between him, Hamilton, and the plaintiff should be 
cancelled and the note returned. It admits thedirections 
given to the attorney, as to the dismission of the suit in 
the Supreme Court. 

The answer of Eller adopts the answer of Hamilton, 
as to the transactions between them, and avers his be- 
lief, as to those stated to have taken place, upon the 
transfer of the note to the plaintiff. [t avers the pay. 
ment by Eller for Hamilton of three debts—one for five 
dollars, and another for ten, and one toJ. M. Alexander, 
which was credited on another note, held by Hamilton 
on him. It denies that the property, tendered by him, 
was as worthless as the bill alleges, and avers that the 
payments made by him for Hamilton, and money actual- 
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ly advanced and articles furnished for the support of 
him and his family, has kept him from that time indebted 
to the said Eller. The answer further alleges, that Eller 
made the tender under a mistake of the law, that, as the 
plaintiff took the note before it was due, he believed he 
held it discharged from any equitable defence he might 
have against Hamilton, and that the plaintiff took the 
note, under a full knowledge of the agreement between 
Eller and Hamilton, as to the right the former had in 
taking up debts against the latter, and that he had been 
taking up such debts and claims, that they should be ap- 
plied to the discharge of the note. It further alleges, 
“that he complained to the plaintiff and endeavored to 
shew him the injustice of his course, claimed his pay- 
ments to the said Hamilton at once, on learning he was 
going to insist on trying to collect the said note from this 
defendant.” It then avers, “that the debts, sotaken up | 
by this respondent for the said Hamilton, were taken up 
as above set forth, and, if not actually applied, were in- 
tended to be applied to this particular debt.” It admits 
the directions given to the counsel in the Supreme Court 
in the suit at law. 

On the coming in of the answers, a motion was made 
to dissolve the injunction theretofore granted, which was 
refused, and the defendant, Eller, appealed to this Court. 

The power of a Court of Equity to grant the relief 
asked for in the bill is not denied. It is, indeed, a famil- 
iar principle, and exercised in proper cases to restrain a 
person, who has parted with his equitable right in a con- 
tract, not assignable at law, from interfering to prevent 
his alienee using his name in enforcing it in a Court of 
law. The right to do so is considered a part of the con- 
tract, 2 Story’s Eq. Jur., sec. 1040, and Equity will com 
pel the assignor to permit the use of his name, sec. 1050, 
The defendants say, however, that the circumstances of 
this case do not bring it within the operation of this rule. 
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We have taken a different view of the case, and agree 
with his Honor below, that the injunction ought not to be 
dissolved. The defendant, Eller, was indebted to his co» 
defendant, Hamilton, in several notes, the one now in cone 
troversy being the last falling due. This, the only one 
we have any thing to do with, was payable in specific are 
ticles at a fair valuation. It was, therefore, not assigna- 
ble at law, and, when sold to Deaver, the plaintiff, the 
assignment transferred only the equitable right to the 
money secured by it. In order to collect it at law, he 
was obliged te bring the action in the name of the ori 
ginal payee, Hugh Hamilton. This he did; and, upona 
threat on the part of the nominal! plaintiff to dismiss the 
suit, this bill is filed. The bill sets forth a clear case for 
the interference of the Court, unless the answers have ree 
moved the plaintiff’s equity. The answer of Hamilton 
alleges, that when he made bis transfer of the note tothe 
plaintiff, he informed the latter, that it was a part of the 
agreement between him and Eller, that, although the note 
was payable in specific articles, it might be discharged 
by Eller, by taking up and paying other debts due by him 
to other persons; and that Eller might still possess the 
right to do so; and that, if Eller did not agree to the 
transfer, the contract between him, Hamilton, and the 
plaintiff, was to be eancelled and the note returned.— 
‘This answer is adopted by Eller as his. The first obser- 
vation such a statement suggests is, of what possible bene- 
fit could the note be to the plaintiff, if the debtor, Eller, 
was at liberty to discharge it, by purchasing or procuring 
claims to the amount of it. The latter, it is admitted on 
ali hands, was entirely insolvent. But, further, the bill 
alleges, that, upon the transfer of the note to the plain- 
tiff, he notified the defendant, Eller, of the fact, who 
promised to pay it; and that be, the plaintiff, attended, 
at the time when the note fell due and at the place 
' designated, to receive the articles, when the defendant 
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tenlered to him an old cow and two horses of little 
or no value. Eller in his answer makes no reply to 
the allegation of notice or the promise to pay, but 
slurs the whole matter over by stating, that immediately 
upon learning that the plaintiff was going to insist on 
trying to collect the said note from him, he complained 
to him the injustice of his course and claimed his pay- 
ments to the said Hugh, &c. This allegation on the 
part of the plaintiff is a material one and the failure 
of the defendant, Eller, to notice it, deprives the an- 
swer of that fullness on this point, which is required 
in answering a bill praying an injunction. The alle- 
gation above stated is not answered, and we must con- 
sider it, pro hac vice, as true. If not true, Eller would, 
immediately upon being notified of the transfer, have 
claimed the privilege, and not have given an unquali- 
fied promise to pay. And, indeed, so far from claim. 
ing the alleged privilege, at the time the property was 
to be delivered, he actually tendered articles, as de- 
scribed in the note, which he avers were valuable. — 

Towards the close of his answer, the defendant, El- 
Jer, states, “that the debts, so taken up by this respon- 
dent for the said Hugh, were taken up as above set 
forth, and, if not actually applied, were intended to be 
applied, to the payment of this particular debt” The 
only debts of Hamilton, which the answer sets forth in 
the preceding part of it, as having been taken up by 
Eller, were the $5 and the $10 debts, and the one to 
Alexander, and the latter, it is admitted, was applied 
to another note, held by Hamilton on Eller. It is true, 
he commené€es the statement of the payment of these 
two small notes, by saying, “this defendan: does not now 
recollect’'each particular debt paid by the said Hugh,’ 
&c. It is natural to presume, that, in taking up claims 
against an insolvent man, by which the defendant ex- 
pected to discharge a claim against himself, he should at 
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least make a memorandum of them; and itis not to be 
presumed, that he would fail to lay such memorandum 
before his solicitor, who drew his answer. He ought to 
have set forth in his answer, specifically, every debt of 
Hamilton he did so take up. But a sufficient answer to 
this portion of the defence is, that the defendant has al- 
ready been allowed the full benefit of it. The bill sets 
forth, that, on the trial at law, the defendant, Eller, was 
allowed by the Court to prove what payments he had 
made for and on account of Hamilton; and that a pay- 
ment of $40 was proved by him and allowed by the jury, 
which was, in truth, a payment made on a preceding note. 
This allegation is not answered by the defendant, Eller. 
It is not to be doubted, that, on the trial at law, he brought 
before the jary all payments and sets off, to which he was 
justly entitled. If he did not, it was his own fault. — 

It has been repeatedly decided in this Court, that, on a 
motion to diasolve an injunction, it must appear, that the 
answer fully meets the plaintiff’s equity. It must not be 
deficient in frankness, candor or precision, nor must it be 
illusory. In all these particulars, the answers in this 
case are defective. Little v. Marsh, 2 Ire. Eq. 18, Miller 
v. Washburn, 3 Ire, Eq, 161. 

. We seo no error in the interlocatery order made in the 
below. 

This opinion will be certified to the Court of Equity of 

Banoombe County, and the defendant will pay the _ Costs 
of this Court. 


Pan Cusiam, Ordered and decreed accordingly. 
E 
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WILLIAM M. BROWN «. ALEXANDER BROWN. 


A testator devised to bisson A. s certain tract of land, and to his son W. 
another tract, and directed, that A. should erect on W.’s land a dwelling 
house within ten years from the date of the will, and, to enable him to do 
0, lent A. the use of a negro man and a wagon and four horses for ten 
years. At the end of the ten years the bouse bad been commenced, bat 
was not finished, and what had been done was not done in a workmonlike 
mannuer ; Held, that W. was not entitled to recover from A. the hire or 
profits of the negro and wagon and horses, but that he was entitled to re- 
eover such a sum as would be sufficient to enable him to finish the house 
in a workmanlike manner. 


Cause removed from the Court of Equity of Rowan 
County, at the Spring Term 1850. 


No counsel for the plaintiff. 
Craig, for the defendant. 


Pearson, J. The will of James Brown contains the 
following clause: “I will and bequeath to my three sons, 
James L. Brown, Alexander Brown, and William M. 
Brown, the tract of land, whereon I now live, to be divi- 
ded equally among them, Alexander to have the hoase, 
where | now live ; James to have the house where he now 
lives, and William to have his part on the East side of 
Cram Creek. It is further my will, that Alexander have 
a good dwelling house and kitchen built on William’s 
part, within ten years from the date of this wil!, and that, 
at the expiration of ten years, my son William shall have 
the right, either to take the part of the land on the east 
side of Cram Creek, or that part on which the house is 
situated, in which I now live, and to enable my son Al- 
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exander to build the house and kitchen as aforesaid, I 
will him my negro man Primus and a wagon and four 
horses for the term of ten years as aforesaid.” 

The testator lived about eighteen months after the date 
of the will, and, upon his death, Alexander took the nee 
gro and wagon and horses in his possession and had the 
use ofthem. He also built a dwelling house and barn’ 
on the east side of the creek and has possession of the 
house, in which the testator lived and the land attached 
thereto. William has had the use and possession of the 
land on the east side of the creek. The barn was built 
instead of the kitchen by agreement. The bill was filed 
after the expiration of ten years from the date of the will. 
_ The plaintiff alleges, that the defendant has failed to 
build a good dwelling house, such as the testator intend- 
ed, on the land on the east side of the creek ; but on the 
contrary, has erected a log cabin not worth more than 
$125, and that the use of the negro, wagon and horses 
has been worth to the defendant $1000. He further al- 
leges, that he has elected to take the land on the east 
side of the creek. The prayer is, that the defendant be 
decreed to account for the profits derived from the use of 
the negro, wagon and horses, and pay the same to the 
ewer" and for general relief. 

The defendant insists, that the house erected by him is 
a good dwelling house, worth $400, and avers, that it is 
such a house as was intended by the testator; he says, 
the value of the negro, wagon and horses is greatly over- 
rated by the plaintiff, and alleges, that the land, which 
he has, is of much less value, than the land on the east 
side of the creek, and that he has always been willing 
and is now ready to give up the land assigned to him and 
tuke the land on the east side of the creek, according to 
the intention of the testator, if the plaintiff elects to do so. 

We are satisfied from the evidence, that the house, 
which the defendant commenced building, would, provi- 
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Brown Brown. 
ded it had been finished in a workmanlike manner, and 
made comfortable, have been the sort of house that was’ 
intended by the testator ; but it was left unfinished and 
the work put on it was not at all suitable; it is not wea. 
ther boarded, the floor, considering the materials and 
workmanship, scarcely deserved the name of a floor, and: 
the inside work was not attempted. 

The plaintiff is clearly not entitled to the specific relief 
prayed for. The testator does not intimate an intention, 
that he should have the value of the services of the negro, 
wagon and horses in lieu of the house, but we think, he is 
éntitled to compensation, and has a right to such an a- 
mount in money, with interest from the expiration of the 
ten years, as would have been required to finish the dwel- 
ling house in a workmanlike manner, so as to anne it 
comfortable. 

The defendant is greatly in error, if he supposes, bow can 
refuse to build the house and keep the profits of the negro, 
wagon and horses, and acquit his conscience by offering 
to give up the land intended for him and take that of bis 
brother. The testator inténded to give the election to the 
plaintiff, after a suitable house was built by the defendant, 
and it is a fraud upon this intention to refuse to build the 
house and thus cheat the plaintiff out of the right of elec- 
tion given to him, after the property should be put in the 
eondition directed by the will. There must be a refer- 
ence to ascertain the amount that it would have cost to 
finish the house with good materials in a rrr vey 
manner, so as to make it comfortable. 


Pex Curiam. Decreed 
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RACHEL STOKES § AL vs. HAMILTON BROWN & AL. 


A clerk and master is not entitled to any specific fee for issuing a subpoona 
for a witness to appear before him to give his deposition. For such ser- 
vice he is to be compensated as the Court may think proper. 


This was a motion by Boyden in behalf of the statis 
for a re-taxation of the costs of the clerk and master be- 
low, the cause having been removed to this Court and 
compromised at this term. The Court directed the mat 
ter to be referred to the Clerk of this Court, who made the 
following report : 

“The Clerk of this Court, to whom this cause was re 
ferred for re-taxation of the costs in the Court below.begs 
leave to report: That the only exception alleged is, that 
there is a charge of one dollar to the clerk and master for 
each summons he has issued for witnesses to attend ia 
the cause. This charge the Clerk believes to be prey 
and that it ought to be struck out of the bill of costs. 

“The charge is to be attributed to the wording of the 
Actof Assembly, allowing fees to the clerk and master, 
which gives one dollar for “each subpana, writ.or other 
process,” which the clerk understands to refer to the pro- 
cess, by which defendants are brought into the Court cf 
Equity, and not to a summons for a witness. 

“The compensation for taking the testimony, in which 
is included the issuing of subpeenas, is embraced in the 
following words of the Act of Assembly of 1836, Rev. St. 
eh. 105, “for a report stating an account not exceeding 
fifty dollars,” and the Act of 1842, ch. 50, authorizing 
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clerks and masters to take depositions, sec 2, “The clerks 
and masters shall be entitled, for taking depositions, to such 
compensation as may be allowed them by the Court, to 
which the depositions are returnable, to be paid as the 
Court may direct by either party or by both, in such pro 
portions as the Court shall decree, to be taxed with and 
as part of the costs.” 
“All which is respectfally submitted. 
JAS. R. DODGE, 


The report having been read, it was ordered by the 
Court that it be confirmed, and the costs be retaxed ac- 


cor dingly. 


ANDERSON MITCHELL & AL. ws JOHN H. DOBSON ¢ AL. 


Where A. and B., as co-partners, gave a note to C., and afterwards the oe- 
partnership of A. and B. was dissolved, B. agreeing te pay all the debte, 
and a cepartnership was thes formed between B.and C., Held, that this 
did not operate as an extinguishment of the note, unless it was so ex- 
pressly agreed betwee n B.and C.at the time their copartnership was 

formed, although it is alleged in the bill, that this note was to form a part 

of C’s stock in the firm. 


Cause removed from the Court of Equity of Wilkes 
County, at the Spring Term 1850. 


Samuel F. Patterson and William H. Martin were 
partners and carried on the mercantile business in Wilkes- 
borough, and, in September, 1839, they borrowed from 
Benjamin S. Martin, a brother of William H., the sum of - 
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$300, for which they gave their promissory note. In 
January 1840, Patterson and Martin dissolved, and the 
latter undertook to pay all the debts of the firm, and 
Mitchell and the other plaintiff became bound with him 
in a bond to Patterson for his performance of the under- 
taking. In January 1841, William H. Martin and Bene 
jamin S. Martin entered into articles of copartnership in 
a store in Wilkesboro’, to be conducted by William H.. 
under the name of William H. Martin & Co.,andin a 
tavern in the same place, to he conducted by Benjamin 
S., under the name of Benjamin S. Martin & Co., and 
each of them was to put in stock to the amount of $3000 , 
that of William H. to be in merchandise and that of Ben- 
jamin S. to be in morey, each paying interest on any de- 
ficiency of his stock and sharing the profits and losses 
equally. The business continued until 1844, when the 
firm and each of the partners failed, and they both after. 
wards took the oath of insolvency, leaving a large amount 
of the debts of the firm unpaid. Before doing™so, howe - 
ever, Benjamin H. Martin endorsed the note to his fa- 
ther, John Martin, in 1845, and the latter endorsed it, in 
trust for himself, to the defendant Dobson, who brought 
an action on it, against Patterson and the three Martins, 
‘and recovered judgment in 1847, 

The bill was then filed against Dobson, the Martins 
and Patterson, and alleges, that Benjamin S. Martin 
knew, that, by the contract between Patterson and Wil- 
liam H. Martin, the latter was bound to pay the note of 
$300, and all the other debts of Patterson and Martin, 
and that the plaint.fis were his sureties therefor, and that; 

- with that knowledge, in 1841 he Spassed the said note, 
- then over due, and the sum was named, as so much capi- 
tal stock paid in by Benjamin S. The bill thereupon 
charges, that, inasmuch as William H. was to pay the 
debt, the same was thereby extinguished, and was so cons 
sidered between those persons during the whole duration 
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of the partnership; and that, afterwards, by a eombina- 
tion between the three Martins, with a view of reviving 
the note and raising the money from Pattersea, and. alti- 
mately charging the plaintiffs upon their bond of indem- 
-nity to Patterson, the note was endorsed as aforesaid to 
Join Martin in trust for his two sens or one of them, or 
without any valuable consideration, and then by him en- 
dorsed to Dobson, as before mentioned. The prayer is, 
tiat it may be decreed, that the debt was extinguished 
before the assignment of the note to John Martin, and 
that Patterson may be restrained from paying the judg- 
ment at law, and Dobson be perpetually enjoined from 
-enforcing the payment thereof. 

William H. and Benjamin S. Martin deny positively, 
that the note was paid in or received as a part of the 
‘stock of the latter in their partnership, or was in any 
manner paid or extinguished, or so considered by them ; 
and they say, that Benjamin S, Martin paid in his whole 
- stock in cash raised by him from other sources ; and John 
Martin denies, that he has any knowledge or belief to the 
contrary. They all state further, that the note was en- 
dorsed to John by Benjamin, in consideration of money to 
a much larger amount, paid by him, John, as the surety 
of Benjamin S. or of the firms of Benjamin S. and William 


H. Martin. 


Boyden, for the plaintiffs. 
H., C. Jones, for the defendants. 


Rurriy, C. J. Upon the evidence, the conclusion of the 
Court upon the points, on which the parties are at issuc; 
would, probably, be, that the note of Patterson and Mar 
tin, though not endorsed to William H. Martin & Co 

“was transferred to the firm, as a part of the stock of Bere 
jamin S. Martin,. and, moreover, that the sums, which 
John Martin appears to have paid as the surety of his 
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sons, was in fact paid by the sale of property, which le- 
gally belonged to the sons, su as to prevent that from con- 
stituting a valuable consideration for the note. If the 
cause, therefore, depended on those points, the decree 
would, probably, be for the plaintiffs, especially as the 
argument of bad faith, in making the assignment to the 
father without consideration, is much fortified by the sub- 
sequent devices of suing in the name of Dobson, and mak- 
ing the persons, for whose benefit the suit was brought, 
parties defendant with Patterson. But the decree must 
be against the plaintiffs, because, upon their own shew- 
ing, the ease isagainst them in point of law, The bill 
does not allege, that the note was paid by Patterson and 
Martin, or either of them, to Benjamin 8, Martin. On the 
contrary, it states that he paid it into the firm, as a sub- 
sisting note, in part of bis stock ; nor does it allege, that 
payment was made to the firm by the makers, nor set 
forth any facts from which actual satisfaction of the note 
to the firm by William H. Martin or afterwards can be 
inferred; It is not stated, even, that he paid in his own 
share of the stock, much less that he is now or ever was 
im advance of the firm. As far as appears, then, the debt 
is still justly due to the firm, and is much needed for the 
ereditors, to whom, the bil] states, this insolvent firm is 
indebted to a large amount. The bill, indeed, does not 
put the right to relief upon the equitable ground, that the 
debt had been once satisfied by payment, and therefore, 
that it was against conscience to raise the money a 
second time; but it rests upon a supposed extinguish- 
ment of the debt, by reason that William H. Martin had 
obliged himself to pay this debt, and he was.one of the 
persons, as a member of the firm, to whom it was to be 
paid. Now that is a doctrine of the common Jaw, and 
might have put the firm to difficulty, as to an action en 
the note, if it had been endorsed. A Court of Equity, 
however, proceeds os} no such principle of 


SUPREME COURT 


Mitchell ve. Dobson. 


ment, but the contrary one of relieving against it general- 
ly, when produced by the law; and hence, equity enter 
tains suits between partners and charges each with what 
he justly owes, without regard to the form of security or 
its validity or invalidity at law. In this case, indeed, there 
was no extinguishment, as has been determined in the ac- 
tion at law; for the note was not endorsed to the firm, 
but stood im the name of the payee, Benjamin S Martin, 
in trust for the firm, as we are now considering the ques- 
tion. The other partner, William H,. could net extinguish 
it without the consent of his companion ; sinee, it would 
be taking the effects of the firm, to satisfy his personal 
engagements to Patterson. But it is not pretended that 
he attempted todo. Consequently, Patterson and Martin 
became equitably the debtors to William H. Martin & 
Co., upon this note, and ought to have been charged on 
their books as such, and the rights of the partner, Benja- 
min S. and the creditors of the firm, require that Patter- 
son and Martin should now pay it, as it has not been done 
hitherto. If, indeed, the two brothers had agreed that 
the old note should be cancelled or considered paid, and 
that William H. Martin, by himself, should be the debtor 
to the firm for the amount and Patterson discharged, it 
would be different. But there is no evidence at all of 
such an agreement, nor is it charged distinctly, or other- 
wise than as legally to be inferred from the faet, that Wil- 
liam H. Martin had bound himself to Patterson to pay 
this debt, an inference, already shewn to be inadmissible. 
It is true, it may be said, that John Martin claims the note 
for himself, though he is not entitled to it, but holds it in 
trust for the firm, and, therefore, that William H. Martin 
has an interest in it, and to that extent the plaintiff ought 
to be‘relieved. But the bill is not framed with that view ; 
for the interest of each partner can only be ascertained 
by taking an account of the partnership, and ascertaining 
the surplus, for division, after the payment of all debts 
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—a thing that does not exist, according to the statements 
of the bill. The Court ,is obliged, therefore, to dismiss 
the bill, and, though reluctantly, with costs. 


Par Curiam. Decree accordingly. 


GEORGE MOSTELLER vs. JOSEPH BO8T. 


‘Where two copartners give a bond to a third person, as between themselves 
each is considered in Equity as surety for the other, and, as such, is re- 
garded asa creditor and has a right toall his privileges as one. 

if A. one of the copartners becomes insolvent, and B., the other partner, has 
to pay a debt from the firm, B. has an equitable lien upon a bond, which. 
he had given to A, before the commencement of the copartnership, and if 
A. assigns this bond to another person, the assignee is liable to the same 
equity, which B had against A. 

When a note or bond is assigned, after it becomes due, the assignee, 
though for valuable consideration and without notice, holds it, subject to 
all the equities, which the debtor has against the assignor. 

The cases of Williams v. Helme, 1 Dev. Eq. 151, and Little v. Marsh, 2 
Jee. Fq. 18, cited and approved. 


Appeal from an interlocutory order of the Court of 
Equity of Lincoln County, at the Fall Term 1849, his 
Honor Judge Catpwett presiding. 


Thompson, for the plaintiff. 
Craig, for the defendant. 


‘Nasu, J. In the year 1842,the plaintiff, being indebted 


to the defendant, Jacob Bost, executed and delivered to 


him two several bonds, one for the sum of $119, dated the 
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13th January of that year, and payable one day after date, 
and another for $206 25, dated the 6th of January 1842, 
and payable the Ist of January 1843. In the Spring of 
1844, the plaintiff and defendant, Jacob, entered into a 
partnership for making and vending a smut machine, the 
patent right to which, they purchased from one L. D. 
Childs, and for which they executed to him, three bonds, 
each for $1000, payable six months after date; two of 
these bonds were discharged, jointly by the obligors, and 
the third by the plaintiff alone. The bill charges, that 
the defendant, Jacob Bost, for the purpose of avoiding the 
payment of his share of the last bond, given for the pur‘ 
chase of the patent right, and also the heavy losses in- 
curred in the business in which they were engaged, trans- 
ferred all his property to divers persons, and assigned 
over to the other defendant, Joseph Bost, the two bonds 
first mentioned, and dated the assignment as of the 21st 
of August, 1847—that the assignee took the bonds with- 
out paying any consideration, and with a full knowledge 
of all the above facts—and with a view to throw upon 
the plaintiff the payment of the whole of the judgment, 
obtained upon the third bond to Childs, upon which an 
execution was then issued—and the last payment, made 
by the plaintiff on it, was on the 4th of September 1847. 

The bill further charges, that Jacob Bost has moved to 
the State of Mississippi, and is insolvent. The defendant, 
Joseph Bost, has sued the plaintiff on the two bonds, so 
assigned to him, taken out executions and threatens to 
levy on his property. The bill prays an injunction, &c. 

The answer of Joseph Bost is filed the 20th of October 
1848. It denies, that the assignment of the two bonds to 
him by Jacob Bost was antedated or without considera- 
tion or with any fraudulent intention. On the contrary, 
he avers, that the assignments were made on the day 
they were dated, and that he paid cash for them, and de: 
nies that he purchased with notice of any equity claimed 
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by the plaintiff, or that he had any knowledge of the coe 
partnership transactions, “but refers to the answer of his 
co defendant, when it comes in, in answer thereto, and 
as a part of his answer, and submits, whether if they be 
true, his rights are to be affected thereby.” 

The answer of Jacob Bost, the other defendant, is sworn 
to on the 6th of April 1849, and filed at the Spring term 
1849, of Lincoln Court of Equity. This defendant denies 
that he transferred any of his effects to defraud any. of 
his creditors—and avers that the notes in question were 
transferred to his co defendant for a valuable considera- 
tion, and that in cash—that he owed Joseph Bost for mo- 
ney borrowed, with which be purchased a tract of land 
in Iredell County, which was afterwards sold by the she- 
riff, and purchased by the defendant, Joseph. 

The plaintiff is clearly entitled to the aid of the Court, 
in restraining the defendant, Joseph Bost, from enforcing 
his judgment at law, at this time. By the purchase of 
the patent right of the smut machine and the agreement 
between the plaintiff and Jacob Bost, they became part- 
ners in the business of making and vendingthem. Great 
josses were sustained by the firm and many debts incurr- 
ed, for which they were jointly and severally liable ; all 
of which were paid by the plaintiff, as he alleges and not 
denied by the defendants. 

Before entering into the partnership, Mosteller was in- 
debted to Jacob Bost in the two bonds, the subject of this 
dispute, which were both assigned to the other defendant, 
nearly five years after they became due. One falling due 
on the 14th of January 1842, and the other the Ist of 
January 1843, and the assignment, as alleged by the de- 
fendant, was on the 21st of August 1847. By the bonds 
of one thousand dollars each, given for the purchase of 
the patent right, the plaintiff and defendant, Jacob Bost, 


- ‘were each a principal debtor to the obligee—but as be- 


tween themselves, each was a surety for the other to the 
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amount of one half of the money due on the bonds. In 
Equity, a surety, in respect to his liability, is regarded as 
a creditor and has a right to all his privileges as one.— 
Here, the equity of the plaintiff arises from the inability 
to pay or insolvency of Jacob Bost. The right of the lat- 
ter to assign the notes in question was lost, when he be- 
eame unable to exonerate the plaintiff from the payment 
of the pertion of the $1000 bond, for which the plaintiff was 
his surety and which he has paid. The debt, which 
Mosteller owed him, ought, in good faith, to have been 
retained by him as an indemnity in part of his loss. As 
the notes then in the hands of Jacob Bost were liable to 
the equitable claims of the plaintiff against him, it would 
be contrary to just principles, that his assignee should be 
placed in a better position than he was; Williams v. 
Helme, t Dev. Eq. 151. Upon the insolvency of a princi- 
pal, a surety may retain any funds belonging to him in his 
bands, and when he owes his principal, who becomes ine 
solvent, and who assigns the debt for value, the surety 
may retain the amount against the assignee. Do. 162. 
But the claim of the defendant, Joseph Bost, to enforce 
the collection of these notes out of the plaintiff is entire- 
ly untenable. When a note or bond is assigned after it 
falls due, the assignee over for valuable consideration 
holds it, subject to all the equities, which the debtor has 
against the assignor, and this upon the clearest principles 
of Equity. The equity, which the debtor has, is prior to 
any acquired by the assignee. In this case the assignment 
was nearly five years after the note came to maturity.— 
Whether, therefore, the defendant, Joseph, knew that the 
plaintiff had any equity against Jacob, isimmaterial. He 
holds the notes as his assignor did. Upon another ground, 
the injunction ought not to have been dissolved. The an- 
swers are deficient in frankness and precision and are il- 
lusory. Little v. Marsh, 2 Ire. Eq 18. It is charged in 
the dill, that the assignment was without consideration, 
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The answers both state, that Joseph gave a valuable con- 
sideration, in cash—but neither of them state what was 
the amount of the consideration. Jacob says he had bor- 
rowed money from Joseph to purchase a traet of land, 
which was subsequently sold under an execution against 
him. Joseph bought it. As to this fact (if it be one) the 
answer of Joseph is silent. He is content to say he paid 
for the notes in cash, and neither answer states at whose 
instance the land was sold by the sheriff, what was the 
amount of the debt, or what Joseph gave. Again, the bill 
charges the insolvency of Jacob or his inability to pay his 
debts, . Neither answer replies to it. 

We repeat, the answers are neither frank, full, nor pre- 
cise, and are manifestly evasive. 

The interlocutory decree below, dissolving the injanc- 
tion, iserroneous. This opinion will be certified to the 
Court of Equity for Lincoln County, and the defendants 
must pay the costs of this Court. 


Par Curiam Ordered accordingly. 
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HUGH KIRKPATRICK os. SAMUEL W. ROGERS. 


A testatriz, in one clause of her will, devised as follows: “I will that all 
the balance of my property, not herein disposed of, be sold by my execu- 
tors, and, after my debts paid, the proceeds of the sale to be divided into 
three divisions, oue to A., one to B., and the third to be held by my ex- 
ecutors for my negroes,” $e. By another clause, she had directed her 
negroes to be emancipated ; and it had been decided that the negroes aad 
the fund given to them did not pass by the will, but fell into the residue; 

_ it was now held, that these negroes and the property bequeathed to them 
constituted the primary fund for the payment of debts. 

It is the general rule, that independent of any intention of the testator, and 
without any particular charge on it, the law throws the burthen of pay- 
ing the debts on property, as to which there is an intestacy, unless there 
be an exception of it, or a charge of the debts, $c. be fixed, by plain 
words or implication, on other property exclusively. 

A mere charge of debts on a particular part of the estate will not exonerate 
a fund, on which there isa prior liability ; for the charge may as well 
be taken, as making that fund auxiliary, as intending to place it in front. 

There must be something to change the order, in which, the law says, the 
different parts of the estate are applicable, when the testator does not di- 
rect otherwise. 

The cases of White v. Green, 2 Dev. Eq, 35, Wortham v. Robards, 2 Dev. 

Eq. 173, Fraser v. Alexander, 2 Dev. Eq.348, and Dickson v. Cotton, 2 
~ Dev. & Bat. Eq. 272, cited and approved. 


Cause removed from the Court of Equity of Mecklen- 
burg County, at the Spring Term 1850. 

The bill is to obtain a construction of the will of Anna 
Boyce. After the cause between these parties was heard 
in August 1849, 6 Ire. Eq. 130, a question arose between 
the executor and the residuary legatees and next of kin, 
out of what funds the debts of the testatrix andthe charges 
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of the administration are payable. The will in the sixth 
clause gives a certain fund to the slaves of the testator, 
and then in the eighth clause proceeds thus: “I will that 
all the balance of my property, not herein disposed of, 
be sold by my executors, and, after my debts paid, the proe 
ceeds of the sale to be divided into three divisions. One 
third to go to the use of the associated reformed church 
at Sardis; one third to be equally divided among my 
brothers and sisters’ children: the remaining third of the 
proceeds of sale, to be held by my executor for my ne- 
groes,” &c. When the cause was formerly before the 
Court, it was held, that the slaves and the funds given to 
them in the sixth and residuary clauses did not pass by the 
will; and the executor, considering that they constituted 
the proper fund for the payment of debts and charges, as 
being a surplus not disposed of, was proceeding to ad. 
minister the estate on that principle, when he was for- — 


bidden by the next of kin, who insisted that the same was 
payable out of the residue given in the eighth clause; 
and thereon the executor now prays directions. 


Osborne and Wilson, for the plaintiff. 
Johnson and Thompson, for the defendants. 


Rurrix, C. J. The Court is of opinion, that the undis- 

_ posed of surplus is liable in the first instance for the debts 
and expenses It is the general rule, that, without any 
particular charge on it, and independent of any intention 
of a testator, the law throws the burden on property, as 
to which there is an istestacy, unless there be an excep- 
tion of it, or a charge of the debts, &c., be fixed. by plain 
words or implication, on other property exclusively.— 
White v. Green, 2 Dev. Eq. 45. There is no direc. ex- 
emption of this surplus ; and the only question iv, whether 
there is such a charge on the residue given in the will. as 
fixes that with the burden exclusively and exonerates the 
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‘surplus. A mere charge of debts on a particular part 
‘ofthe estate will not exonerate a fund, on which there is 
‘a prior liability ; for the charge may as well be taken, as 
‘making that fund auxiliary, as intending to place it in 
“front. There must be something to change the order, in 
‘which, the law says, the different parts are applicable, 
when the testator does not direct otherwise. Wortham 
vy. Robards, 2 Dev. Eq. 173 A direction to sell the resi- 
“due, and then, that the money thence arising should be 
disposed of as fo}!ows, viz: All my just debts be paid; 
and then to A. and B. $50 each, and all the balance toC, 
‘was held in Fraser v. Alexander, 2 Dev. Eq. 348, to be a 
precise division and appropriation of that fund to those 
‘purposes, and that, as C. was only to have the balance of 
the “money thence arising,” he coula only get what re- 
mained of that fund, after the other purposes had been 
. ‘answered out of it. But there is no such precise direc- 
‘tion in this case, nor any thing more than simply a re- 
cognition of the charge of the debts, imposed by law on 
the residue of her estate, which she knows and says must 
be paid before the donees of the residue can have it.— 
There is no declaration, that the debts are to be paid, at all 
events, out of the residue thus given, bat a charge merely, 
which expresses no more than the law would, had the 
“will contained not a word on the sabjeet. Upon such a 
‘ ease, besides the authorities already cited, Dickson v. Cot. 
ton, 2 Dev. & Bat. Eq. 292, is directly in point, that the 
‘ other parts of the estate, thus charged, are not liable, but 
upon a deficiency of an undisposed surplus: A deelara- 
tion must be made accordingly; and the executor will 
pay the costs of this suit also out of this fund, which will 
be allowed in his accounts. 


Pex Coriam. Declared aceordingly. 
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Tn order to pass a title to the interest of a remainderman in personal proper- 
at the sale. 

The sheriff, who-has an execution right to 

seize the property in possession of the tenaut for life and bring it to the 


place of sale. 
The cases of Hardy v. Jasper, 3 Dev. 158, Knight v. Leak, 2 Dev. & Bat, 
133, and McDowell v. 


Appeal from the decree of the Court of Equity of Ruther- 
ford County, at the Spring Term 1850, his Honor Judge 
Catpwe.t presiding. 

Stith Mayes devised and bequeathed certain real and 
personal estate to his wife for life, and then over to his 
son, James F. Mayes, and nine other children, equally to 
be divided among them. A part of the personal estate 
consisted of fourteen slaves, and, during the life of the 
widow and while she was in the enjoyment of the pro 
perty under the will, James F. Mayes sold and assigned 
all his interest in the slaves and other parts of the estate 
to E. G. Morrow on the 8th of November 1836. In Sep- 
tember 1844, Hiatt McBurney recovered a judgment 
against the said Morrow, and, in December 1847, a fiert 
Sacias was directed and delivered to the sheriff of Cleave- 
land County, who, on the 13th of March 1838, offered for 
sale under it “the defendant Lk. G. Morrow’s interest in 
the estate of Stith Mayes, consisting of fourteen negroes,” 
when B. L Bianton became the purchaser at the price 
of $250. At the time of the sale no one of the negroes 
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was present, but eight of them were in South Carolina or 
in Rutherford County, and the others were in the posses- 
sion of different persons in Cleaveland, to whom they had 
been hired by the tenant for life; but the sheriff made 
known their number correctly, and described them as be- 
ing “men, women and children.” Mrs. Mayes died in April 
1848, and, in August following, a bill was filed by some 
of the children of Stith Mayes, against the others and 
against Morrow and Blanton, for a division of the estates, 
real and personal, or a sale thereof and a distribution of 
the proceeds. By consent of all parties, a sale was made 
for the purpose of partition; and it was agreed by Blan- 
ton and Morrow, that the question of right, as between 
them, should be determined by the Court, upon the facts 
to be ascertained upon an enquiry. It was accordingly 
referred to the master to enquire into Blanton’s title, un- 
der the purchase from the sheriff, and upon the report the 
case appeared to be, as above stated. Upon considera: 
tion of it,the Court was of opinion, that Blanton’s pur 
chase was void, and that the title of the share of the 
slaves continued in Morrow, and decreed that one tenth 
part of their proceeds, as well as of the other parts of the 
estate. should be paid to Morrow, but allowed Blanton to 


appeal. 


J. G. Bynum, for the plaintiff. 
J. Baxter, for the defendant. 


Rurriw, C. J. The only question is, as to the effect of 
_the plaintiff’s sale, and upon that the Court concurs with 
his Honor, that it did not divest the title of Morrow. It 
is so, beyond doubt, as to the slaves, which were not in the 
sheriff’s county ; for the execution did not create a lien on 
them, nor affect the debtor’s right to dispose of them.— 
Hardy v. Jasper, 3 Dev. 158. The cases cited in the ar- 
gument of Knight v. Leake, 2 Dev. Bat. 133, and Mc- 
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Dowell v. Pearce, 2 entet 110, shew, that it is the same, 
with respect to those, which were in the County. For 
although such a vested interest, as Morrow had in these 
slaves, is liable to be sold under execution, yet the other 
cases establish, also, that this forms no exception to the 
general rule, that personal property, sold underexecution, 
must be present, in order to render the sale valid. 

That is all which it is necessary for the Court to say, 
for the purposes of this cuase. But it seems to be pro- 
per, in order to avoid embarrassment to officers and to 
prevent doubts, as to the proper course to be pursued in 
such cases, that it should be added, that the Court is of 
opinion, that, from the necessity of the case, the tenant of 
the particular estate must submit to the inconvenience of 
producing the slaves at the day and place of sale, or, if 
that could not be satisfactorily arranged between the ten- 
ant and the sheriff, to the further inconvenience of a sei- 
zare by the sheriff for the purposes of securing the pro- 
perty and making the sale. That results from thetwo 
propesitions, that the remainder or reversion is subject to 
execution, and that the thing itself, in which such an in- 
terest is vested in the debtor, must be present when it is 
sold. That course, it is believed, has been generally, if 
not universally, observed. It stands on the same princi« 
ple, on which the sheriffs seize the share of a tenant in 
common on a fieri facias against him alone. There is, 
therefore, no error in the decree, and it must be so certi- 
fied ; and Blanton must pay the costs in this Court. 


Psa Curiam. Ordered and decreed accordingly. 
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Where an injunction has been dissolved and the money has been collected 
by an execution at law, and paid into the Court of law, the Court of 
equity will, upon proper affidavits, direct the money to be paid into the office 
of the Clerk and Master of the Court of Equity; and where the interests 
of the plaintiffs at law are several, the Court will direct, that the parts 
belonging to those, who are insolvent or removed out of the State, shall 
not be paid to them until they have given bond and security respectively , 
that they will refund the money, ifthe Court of Equity shall ultimately 

. make a decree in favor of the plaintiffs in equity. And if the said bonds 
shall not be given after due notice, the Clerk and Master of the Court 
of Equity shall lend out the money upon bond and good security, to be 
subject tothe future orders of the Court of Equity. 


Appeal from an interlocutory decree of the Court of 
Equity of Rutherford County, at the Fall Term 1849, 


His Honor Judge Extis presiding. | 


N. W. Woodfin, Bynum and Iredell, for the plaintiffs. 
Avery, for the defendants. 


Pearson, J. After the order, dissolving the injunction, 
was affirmed in this Court, 6 Ire. Eq. 278, the plaintiffs 
paid the money into the office of the Superior Court of 
Law for Rutherford County, and filed an affidavit in the 
Court of Equity for the said County, setting forth that 
Sims, one of the plaintiffs at law, is possessed of [ittle 
property, and is not worth more than his debts ; Jefferson, 
the other plaintiff at law, has left the State and removed 
to Arkansas, and has no property in this State; and “the 
greater number of the heirs at law are non residents of 
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this State, the affiants believe that they all are, except 
_A.H. Sims, John Cowan, and John Price and wife, and 
they are informed and believe that Price is worth little 
property if any thing. The affiants therefore believe, 
that, unless the defendants in equity, the plaintiffs at law, 
are required to give bond and security for the return of 
the money and interest in the event that the affiants on 
the final hearing shall have a decree in their favor, they 
will realize nothing by the decree, which they hope to ob- 
tain.” Whereupon, it was ordered that the Clerk of the 
Superior Court of law of Rutherford County retain the 
money paid in on the two judgments in that Court, until 
the plaintiffs at law file bond and security in the sum of. 
$4000 “conditioned for the repayment of the money and 
interest whenever so decreed by this Court.” As a con- 
dition precedent to this order, the plaintiffs were required 
to give bond and security in the sum of $1000 to indemni- 
fy the plaintiffs at law against any loss of interest by the 
retention of the money, if a decree should not be made in 
favor of the plaintiff, and the defendants were permitted 
to appeal. 

The power of this Court to make such orders, as may 
be necessary to secure to the plaintiffs the fruit of decrees 
in their favor, is beyond question. 

In ordinary cases, this object is attained by holding the 
defendants to bail aad suchisthe general course in Courts 
of law, except in the action ofreplevin. But where there 
is a trust fund, Courts of Equity are not content with bail 
simply and deem it right to seize the funds by a writ of 
sequestration, or put it into the hands of arceeiver; where 
the equity is, to prevent the unconscientious use of a legal 
right, the course is to restrain the party by an injunction 
until further order, and upon the coming in of the answer, 
the injunction is either continued until the hearing (in 
which case the plaintiff is amply secured) or is dissolved, 
as was done in this case, which leaves the plaintiff with- 
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out any security, for he has not even that of a bail bond» 
and inthis latter case, upon a proper foundation being laid, 
the Court will in its discretion, provide for the security of 
the plaintiffs; but the power ought to be exercised sparing 
ly and in a way to interfere as littie as possible with the 
rights of the defendants, for there are these two pre- 
sumptions against the plaintiffs, one growing out of the 
judgment at law, the other out of the decretal order, dis- 
solving the injunction. Still, as he may entitle himself 
toa decree on the final hearing, if he can show that there 
is danger, on account of the defendants being non residents, 
or of their being insolvent, that such deeree will not be 
satisfied, he is entitled to the aid of the Court in provid: 
ing & proper security, and the question is, what that se- 
eurity ought to be? For the defendants it is said, that 
this is not a trast fund, and if the bill had been filed with- 
out praying for the injunction, the plaintiffs’ security 
would have been a bail bond; and as the injunction is 
dissolved, the case stands as if rone had issued, and the 
plaintifis have no right to ask to be put in a better condi- 
tion. by requiring the defendants to forego the present en- 
joyment of the money, instead of a bail bond. The re- 
ply is, itis true this is not a trast fund; but the fund is 
now within the control of the Court ; it has not yet reached 
‘the hands of the defendants, and although, in ordinary 
enses, bail is the only security required, it is not because 
that is deemed the best or even satisfactory security, but 
because it is not in the power of the Court to provide any 
better. Whereas, when the fund isin Court, there is no 
reason, why the plaintiff should not have the Lest and most 
satisfactory security, “to-wit,” that the fund be retained 
or bond be given for its repayment. Thisseems to bea 
sufficient answer, and such has been the practice in Courts 
of Equity in this State, Clark v. Wells, 2 Mur. 3. In the 
present case, the Court below erred in several particulars. 
It was crroncous to require the Cierk of the Superior 
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Court of Law to retain the funds; for, admitting his lia- 
bility upon his official bond for the safe keeping of the 
money, and to say nothing of the loss of interest, the pro- 
per course was to require the plaintiffs at law, to take the 
fund from the Court of law and bring it intothe Court of 
Equity, so as to put it under the control of that Court. 
where the necessary orders for its safe keeping and lend- 
ing it out at interest, &c. might be made. It was errone- 
ous to require a bond of $4000 to be filed, before any 
of the parties were at liberty to draw their respective 
shares, asthe fund was not a joint one, but was held by 
the plaintiffs at law in trust for the heirs, whose land had 
been sold and who were entitled to shares of the money 
respectively. As to Cowan, who is entitled to a share, 
no foundation was laid to require a bond for its return, 


‘and there was no reason why he should not have been 


allowed to receive it. As to Sims and Price, it may well 
be questioned, whether there was sufficient foundation 
laid to prevent either of them from receiving their respece 
tive shares. The plaintiffs do not state, that they have 
any personal knowledge of their pecuniary condition, or 
set out from whom they received information, or show 
any ground for their belief, but simply say, they are in- 
formed and believe, &c. We express no opinion on this 
point, as the necessary proof may be made at the next 
term of the Court below, 

There is another ground of objection to the order re- 
quiring bond for the return of the entire fund. The plain- 
tiffs allege in their bill, that the land is not worth $2000, 
but admit that it is worth $400 or 8500, Now to this 
amount, according to their own showing, they have ample 
security and the order should only have extended to the 
respective shares of the several heirs (who were shown 
to be non-residents or insolvent, or so nearly so as not to 
be responsible.) in the fund, after deducting the present 
value of the land. 

H 
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This opinion will be certified to the Court below, with 
directions to reverse the orders appealed from, and to 
make such orders as the parties may show themselves er.- 
titled to in conformity tothis opinion. No costs are given 
in this Court. 


Per Curtam Ordered accordingly. 
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